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IN  THE  COURT  OF  THE  SESSIONS  JUDGE :: TINSUKIA :: ASSAM 

 
 
District: Tinsukia 
 
 
Present: Sri P.J. Saikia 
  Sessions Judge, 
  Tinsukia 
 
 

  Criminal Appeal No. 16 (3) of 2017 
 
Sri Sunil Sahani 

S/o Sri Gayalal Sahani 

R/o Mission Colony, near Kali Mandir 

Na-Pukhuri, Tinsukia 

P.O., P.S. & Dist. Tinsukia, Assam….…..............................Appellant  

 

- Versus  - 

 
1.  Smti Rup Kanti Devi 
     W/o Sri Sunil Sahani 
      

2.  Sri Prasant Sahani 
     S/o Sri Sunil Sahani 
 
3.  Sri Prince Sahani 
     S/o Sri Sunil Sahani 
     All are R/o Ramchandra Mission Road 
     Near Hotel East International, Chirapatty 
     P.O., P.S. & Dist. Tinsukia, Assam…………………………….Respondents 
     

Appearance: 

  Sri B. Mishra 

  Advocate…………………………........For the Appellant 

 
  Sri B. Prasad 

  Advocate………………………………….For the Respondents 

 

 

Date of Argument:  01.02.2018 

Date of Judgment:  05.02.2018 
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J  U  D  G  M  E  N  T  

 

1. This appeal is directed against the order dated 05.06.2017 passed by the 

learned Judicial Magistrate First Class, Tinsukia in D.V. Case No. 09 of 2016.  For 

appreciation of this appeal, I would first take up the case of the respondent. 

 
CASE OF THE RESPONDENT 

2. The respondent is the wife of the present appellant.  She is also the 

mother of his children.  In the year 2008, the respondent became pregnant for 

the second time and since then, the appellant started to behave differently.  Both 

the appellant and the respondent started to quarrel with each other on petty 

matters and the appellant used to remain absent in the house at night.  In the 

first week of January, 2008, the respondent came to know that her husband, the 

appellant was maintaining an extra marital relationship with a lady called Smti 

Dipa Chetry.  In fact, the appellant started to reside in a rented house with Smti 

Dipa Chetry.  

 
 
3. At that point of time, the respondent was running a restaurant called 

Satuwa Hotel.  She has alleged that her husband has demanded money from her 

as well as from her parents.  It is further alleged that her husband had illegally 

occupied her restaurant and ousted her from there.  More than one criminal case 

came into existence because of the aforesaid facts. 

 

4. Thereafter, the respondent entered into a contract with her father-in-law.  

The said contract was duly registered.  According to the said contract, the father-

in-law of the respondent wife agreed to pay her an amount of Rs. 5,000/- p.m. 

and also agreed to deposit a sum of Rs. 200/- per day in a bank in the name of 

her children.  The father-in-law of the respondent also allowed her to stay in his 

house and also agreed to look- after and manage the said restaurant till her child 

Sri Prasant Sahani attains majority.  It is stated by the respondent that her 

father-in-law has been complying with the terms of the agreement. 
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5. It is alleged by the respondent that since 15.07.2016, her father-in-law 

has stopped paying her money as agreed by him in the afore-mentioned 

agreement.  It is stated by the respondent that the appellant was earning at 

least Rs. 5,000/- per day by running the aforementioned restaurant.  She further 

stated that her husband has been living with his second wife in a rented house 

and he has been paying the rent of Rs. 6,000/- p.m. as house rent.  Now, the 

respondent wife has claimed that her husband has been earning huge amount of 

money per month and inspite of that he has neglected her and has not been 

maintaining her. 

 

6. On the basis of the aforesaid facts and circumstances of the case, the 

learned trial court passed an order dated 07.09.2016 asking the present 

appellant to pay a sum of Rs. 5,000/- p.m. to the respondent wife.  The court 

also directed the present appellant to pay maintenance amount of Rs. 2,500/- 

p.m. each to the two children of the present respondent wife. 

 

7. The order dated 07.09.2016 is an exparte order.  Therefore, after passing 

of the order, the trial court posted the case on 30.09.2016 for filing objection by 

the present appellant.  Finally, after hearing both sides, on 05.06.2017, the 

learned court below refused to alter the order dated 07.09.2016.  Now, the 

appellant has filed this appeal challenging the legality and propriety of the order 

dated 05.06.2017. 

  

POINT FOR DETERMINATION 

8. The only point for determination in this appeal is as to whether the order 

dated 05.06.2017 passed by the learned trial court suffers from any irregularity 

or impropriety? 

 
DECISION AND REASONS THEREOF 

9. Section 29 of the Protection of Women from Domestic Violence Act, 2005 

(DV Act) states that there shall lie an appeal to the Court of Session within thirty 

days from the date of which the order made by Magistrate is served on the 

aggrieved person or the respondent, as the case may be, whichever is later.  On 
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30.09.2016, the present appellant filed a petition stating before the court below 

that he would be filing objection against the order dated 07.09.2016.  Thus, it is 

clear that 30.09.2016 would be the date on which the order dated 07.09.2016 

was served upon the present appellant.  Therefore, according to the mandate of 

Section 29 of the D.V. Act was to file an appeal on or before 30.10.2016, but no 

appeal has been filed.  Therefore, the order dated 07.09.2016 reached its finality. 

 

10. The impugned order dated 05.06.2017 is a continuation of the order 

dated 07.09.2016.  By filing the objection, the appellant showed certain grounds 

before the court below and prayed before it to reduce the amount of 

maintenance directed to be paid by him on 07.09.2016.  Those grounds were not 

accepted by the trial court.  

 

11. I have already stated herein before that order dated 07.09.2016 has 

already reached its finality because no appeal was filed against that order.  By 

challenging the order dated 05.06.2017 the appellant has actually indirectly 

challenged the order dated 07.09.2016.  I have decided to agree with the 

learned counsel for the respondent that when a thing cannot be done in a direct 

manner, it can never be done in an indirect manner.  Here in this case, the 

appellant has been trying to undo the order dated 07.09.2016 in an indirect 

manner.  Under the aforesaid facts and circumstances of the case, the appeal is 

found to be devoid of any merit. 

 

ORDER 

12. That being the position, the appeal is dismissed.  Send down a copy of 

this judgment along with the L.C.R. 

     Given under my hand & seal of this Court on this the 5th day of February, 

2018. 

 
Dictated & corrected by me. 

 

               ( P.J. Saikia ) 
       Sessions Judge            Sessions Judge 
  Tinsukia                Tinsukia       


